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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

No. 8S288 At Law. 

Freeman Weiss, Plaintiff, 

v. 

The District Title Insurance Co., a corporation, The 
Lawyers Title Insurance Co., a corporation, and The 
Washington Title I ns trance Co., a corporation, De¬ 
fendants. 

United States of America, 

District of Columbia . ss: 


BH IT REMEMBERED, that in the District Court of the 
United States for tin* District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 


Filed November 27 1936 


In the District Court of the United States 
for the District of Columbia 


Holding a Circuit Court. 

No. 8S288 At Law. 

Freeman Weiss, (3223 Vista Street, N. E.), Plaintiff, 

v. 

The District Title Insurance Co., a corporation. The 
Lawyers Title Insurance Co., a corporation, and The 
Washington Title Insurance Co., a corporation, (ad¬ 
dress of each 1413 Eye Street, N. W.), Defendants. 

The plaintiff. Freeman Weiss, sues the defendants, The 
District Title Insurance Co., a corporation, The Lawyers 
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Title Insurance Co., a corporation, and The Washington 
Title Insurance Co., a corporation, jointly and severally, 
for that, on or shortly prior to the 22nd day of October, 
1935, said defendants collected and received from the Per¬ 
petual Building Association for and on account of the plain¬ 
tiff the sum of Four Thousand ($4,000) Dollars from cer¬ 
tain loan on Lot .’>2, Square 4342, Washington, D. C., and 
said defendants, on or before said 22nd day of October, 
1035, made disbursements of $1027.29 out of said sum in 
accordance with the directions of the plaintiff, which said 
disbursements included a payment of $20 to said defendants 
for services rendered the plaintiff in connection with said 
matter: that it thereupon became, was, and continued to 
be, the duty of said defendants to pay, and they did prom¬ 
ise to pay, the remaining balance of said sum, amounting 
to $2,072.71 to the plaintiff; but in breach of their 
2 1 said duty and promise said defendant have failed 

and refused, and are still failing and refusing, to 
pay to the plaintiff said balance of $2,072.71, or any part 
thereof, to the damage of the plaintiff in the sum of $2,- 
072.71, with interest thereon at six per cent per annum 
from October 22, 1935 until paid. 

WHEREFORE, the plaintiff craves judgment against the 
defendants, jointly and severally, in the sum of $2,072.71, 
together with interest thereon at six per cent per annum 
from October 22, 1935, until paid, besides costs of suit. 

GEO. E. SULLIVAN 
Attorney for Plaintiff. 


3 Pleas. 

Filed December 23 1936 

# • # 

3. And, for further plea to said declaration, the said de¬ 
fendants denv that thev have failed or refused, or that thev 
are ! still failing or refusing to pay to the plaintiff the said 
balance of two thousand seventy-two and 71/100 dollars 
($2,072.71), or any part thereof, but, on the contrary, they 
aver that they made payment of the same by delivering to 
one Mitchell Quick their check for said amount, drawn on 
the Hamilton National Bank, payable to the order of the 
said plaintiff: that the said plaintiff authorized and directed 
the said defendants so to deliver said check to the said 




WEISS VS. DISTRICT TITLE INSURANCE CO. ET AL. 


3 


Quick; that the said Quick endorsed said check with the 
name of said plaintiff, and that thereafter the said check, in 
the ordinary course of business, was presented for pay¬ 
ment to the bank upon which it had been drawn, which bank 
thereupon paid the amount thereof to the then holder 
thereof. 

# # # 

SIMON, KOENIG SBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendants. 


Demurrer to Defendants’ Third Plea 
Filed June IS 1937 


The plaintiff says that defendants’ third plea is bad in 
substance. 

GEO. E. SULLIVAN 
Attorney for Plaintiff. 

Note: 


The ground of the demurrer is that said plea fails to 
aver any authorization to Quick to endorse the cheek with 
plaintiff’s name. 


5 Memorandum 

October 5 -1937. 

Demurrer to 3rd plea overruled; exception noted, motion 
to strike out or require to be made definite and certain, 4, 
f), (> & 7 pleas sustained as to 4, 5, & 6,—leave to amend in 
ten (10) davs— 

BAILEY, 

J. 


Amended Fourth. Fifth and Sixth Pleas. 

Filed October 14 1937 
# # * 

Amended Fifth Plea. 

5. And, for further plea to said declaration, the said de¬ 
fendants denv that thev have failed or refused, or that thev 
are still failing 1 or refusing to pay to the plaintiff the said 
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balance of Two thousand seventy-two and 71/100 dollars 
($2,072.71), or any part thereof, but, on the contrary, they 
aver that they made payment of the same by delivering to 
one Mitchell Quick their check for said amount, drawn on 
the Hamilton National Bank, payable to the order of the 
said plaintiff: that the said plaintiff authorized and directed 
the said defendants so to deliver said check to the said 
Quick: that the said Quick endorsed said check with the 
name of said plaintiff and delivered the same to Mitchell 
Quick, Inc., a corporation, which corporation thereafter de¬ 
posited the same in the Security Savings and Commercial 
Bank, which said Security Savings and Commercial Bank 
credited said Corporation with the amount thereof; that 
the said Corporation was then and there entitled to receive 
the proceeds or the benefit of the proceeds of said check; 
for that prior to the time at which it, said Corporation, so 
received the same, the plaintiff was and had been the 
6 owner of certain real estate in the District of Colum¬ 
bia known as 2801 26th Street, Northeast, which was 
then and there subject to a deed of trust securing an in¬ 
debtedness of approximately Eighteen hundred dollars 
($1,800): and, at the time the said Corporation received the 
proceeds of said check, there was in existence a certain 
agreement between the said corporation and the plaintiff, 
by which the said Corporation had agreed to erect for the 
said plaintiff a residence on certain other real estate in the 
District of Columbia known as Lot S in Square 4323, and, in 
consideration thereof, the said plaintiff had agreed to pay 
to the said Corporation a certain sum of money, and, in 
addition thereto, to obtain a loan upon the security of a 
new first deed of trust on said premises known as 2801 
26th Street, Northeast, and, at such time as said house so 
to be erected by said Corporation on said Lot 8 in Square 
4323 was under roof, to convey said 2801 26th Street, North¬ 
east to said Corporation subject to such new deed of trust, 
and to assign to the said Corporation the net difference be¬ 
tween such new loan and the amount of the indebtedness 
then secured by the previously existing deed of trust on 
said 2801 26th Street, Northeast: and the said defendants 
say that the said sum of Two thousand seventy-two and 
71 MOO dollars ($2,072.71) was the net difference between 
said new loan and said previously existing indebtedness, 
and that at the time of the delivery of said check to the 
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said Quick and at the time the said Quick delivered said 
check to said Corporation, and at the time said Corpora¬ 
tion received the benefit of the proceeds of said check as 
aforesaid, or shortly thereafter said house on said Lot 8 
in Square 4323 was under roof, and therefore said Corpor¬ 
ation was entitled to receive said proceeds or the benefit 
thereof, under and by virtue of said agreement between it 
and the said plaintiff: and thereafter the said check, 
7 in the ordinary course of business, was presented for 
payment to the bank upon which it had been drawn, 
which bank thereupon paid the amount thereof to the then 
holder thereof. 

Amendment allowed 
Dec. 20, 1930 
ADKINS 
J 

• # • 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 


8 Memorandum 

December 16—1937. 

•Joinder in issue upon defendants’ third, fourth and fifth 
pleas (fourth and fifth pleas being amended)—filed. 


Additional Replication to Defendants' Third Plea. 

Filed December 17 1937 
# # * 

For a further replication to defendants’ third plea, plain¬ 
tiff says that plaintiff did not endorse, or authorize the en¬ 
dorsement of, his name upon the check referred to in said 
plea, and that what purports to be plaintiff's endorsement 
or authorized endorsement 1 hereon is a forgery. 

GEO. E. SULLIVAN 
Attorney for Plaintiff. 
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Joinder in Issue on Additional Replication to Third Plea 

Filed December 21 1937 


The defendants join issue on the additional replication 
to the third plea filed in the above-entitled cause. 

SIM OX, KO FXIGSBERG EH & YOUXG 
LAWK FACE KOEXIGSBERGER 
Attorneys for Defendant. 


9 Memorandum 

December 20—1939. 

All pleas except third and amended fifth—withdrawn. 


Verdict and Judgment 
Filed December 20 1939 


* 


* 


* 


This cause ha vine; come on for hearing on the 19 day of 
December, 1939, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Mrs. Margaret C. Christman 
George B Ingels 
Adolph J G Ziese 
William A Dove 
Charles Hoffman 
L. K. Monroe Biglow 


Joseph F Xebol 
Francis X Krognian 
George K Frettyman 
Chester B Dobbs 
William 0 Oilier 
Lawrence W Caddington 


wlio, after having been dulv sworn to well and trulv trv the 

• • • 

issues between Freeman Weiss, plaintiff and District Title 
Insurance Co a corpn, Lawyers Title Insurance Co a 
eorpn, Washington Title Insurance Co a corpn, defendants 
and after this cause is heard and given to the jury in charge, 
they upon their oath say this 20 day of December, 1939, 
that they find for tiie defendants against said plaintiff on 
Fifth amended plea (all other pleas withdrawn except 
third). 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendants go hence with- 
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out day, Ik* for nothing hold and recover of plaintiff their 
costs of defense. (Note: Verdict directed by court against 
defendants on both replications to the third plea) 

CHARLES E. STEWART, 
Clerk, 

By C B COFLIX 

Assistant Clark. 


By direction of 


.JUSTICE ADKINS 


10 Motion to Set Aside Verdict on Defendants’ 
Amended Fifth Plea, and the Judgment Thereon 
in Faror of Defendants , and to Enter Judgment 
for Plaintiff. 

Filed December 29 1939 


# * * 

Comes now the plaintiff, by his attorney, and moves the 
Court as follows: 

1. To set aside the verdict on defendants’ amended fifth 
plea and the judgment thereon in favor of the defendants, 
upon each of the following several and separate grounds: 

(a) The averments in defendants' amended fifth plea, 
even if established in matter of fact, would not constitute 
a valid defense to the declaration, but rather an attempted 
avoidance by the defendants of their plain obligation to 
their own principal by reason of an entirely independent 
contract between such principal and another, with the addi¬ 
tion of the astounding proposition that an agent or fidu¬ 
ciary may without the principal’s authority pay over the 
principal's moneys to another even ahead of any obligation 
of the principal himself provided it be done only “shortly’’ 
lie fore. 

(b) No lawful verdict in favor of defendants was pos¬ 
sible on their amended fifth plea, because an essential aver¬ 
ment in said plea, that “plaintiff authorized and directed 
the said defendants so to deliver said check to the said 
Quick”, was not only unsupported by evidence at the trial, 
but its non-establishment was distinctly and unequivocally 
found by the jury in its verdict against defendants, directed 
by the Court, on defendants’ third plea. 
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2. To enter judgment in favor <>f the plaintiff, because: 

(a) As matter of law, defendants' amended fifth plea is 
no bar to plaintiff’s rights under his declaration, and all 
other pleas have been disposed of. 

(b) As matter of law, defendants' amended fifth plea 
was disposed of l>v the directed verdict on defendant's 
third plea. 

* # # 

GEO. E. SULLIVAN 

Attorney for Plaintiff. 


11 Order Orerruling Motion of Plaintiff to Set Aside 
Verdict on Amended Fifth Plea . and to Enter 
Judgment for Plaintiff. 

Filed Januarv 0—1040 
♦ * # 

On this 0th day of January, 1040, the motion of the 
plaintiff, herein filed, to sot aside verdict on defendants’ 
amended fifth plea, and the judgment thereon in favor of 
defendants, and to enter judgment for plaintiff, is hereby 
overruled. 

JESSE C. ADKINS 

Justice. 

Seen: 

Olvjs. reserved as per motion. 

GEO. E. SULLIVAN 

Attorney for Plaintiff. 


12 Notice of Appeal hy Plaintiff 

Filed January 20 1040 
* * # 

Notice is herebv uiven this 20th dav of Januarv, 1040, 
that Freeman Weiss, plaintiff, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 20th day of De¬ 
cember, 1030, (made final by order of Jan 0, 1040, over¬ 
ruling plaintiff’s motion of Dec. 20, ’30,) in favor of defen¬ 
dants, The District Title Insurance Co., The Lawyers Title 


WEISS VS. DISTRICT TITLE INSURANCE CO. ET AL. 


9 


Insurance Co., & The Washington Title Insurance Co. 
against said plaintiff. Freeman Weiss. 

GEO. E. SULLIVAN 
Attorney for Plaintiff, 
Freeman Weiss 


Memorandum 

.January 29—1940. 

Cost Fond ($250.00) on appeal—filed. (Plaintiff-Appel¬ 
lant.) 


13 Notice of Appeal by Defendants. 

Filed January 30 1940 

# • • 

Notice is hereby given that The District Title Insurance 
Company, a corporation. The Lawyers Title Insurance 
Company, a corporation, and The Washington Title Insur¬ 
ance Company, a corporation, defendants above named, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from so much of the final judg¬ 
ment entered in this action on December 19, 1939, as is 
based on the verdict directed by the Court against said de¬ 
fendants on the replications to the third plea. 

SIMON, KOENIG SBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Appellants. 


Memorandum 

January 30—1940. 

Cost Bond ($250.00) on appeal—filed. (Defendants- 

Cross-Appellants) 

14 Assignments of Error or Points on Appeal by 

Plaintiff. 

Filed February 10 1940 

* # * 

Plaintiff respectfully assigns the following as errors or 
points on his appeal: 
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1. Tlie court erred, as matter of law, in refusing to award 
judgment in favor of plaintiff on the pleadings. 

2. The court erred, as matter of law, in refusing, upon 
the state of the pleadings, to set aside the verdict and judg¬ 
ment for defendants upon their amended fifth plea. 

3. The court erred, as matter of law, in refusing to set 
aside the verdict and judgment on the amended fifth plea, 
upon the further ground that such verdict is inconsistent 
with the distinct findings upon the replications to the third 
plea. 

GEO. E. SULLIVAN 
Attorney for plaintiff. 


Designation by Plaintiff for Record on Appeal. 
Filed Februarv 10 1940 


The Clerk will please prepare a transcript of record on 
appeal, containing the following: 

1. Declaration (omitting affidavit). 

2. Defendants’ third plea. 

3. Demurrer to said plea. 

Id 4. Memo, of order overruling said demurrer. 

d. Defendants’ amended fifth plea as filed October 

14, 19d7. 

(>. Memo, of joinder in issue upon defendants’ third plea 
and also upon the amended fifth plea. 

7. Additional replication to defendants’ third plea. 

8. Memo, of joinder in issue upon said additional repli¬ 
cation. 

9. Memo, as to amendment of amended fifth plea, Decem¬ 
ber 20, 1939, with leave of court, by inserting near the end 
of the plea immediately before the words “said house on 
said Lot 8 in Square 4323 was under roof”, the phrase “or 
shortly thereafter.” 

10. Memo, of withdrawal by defendants of all pleas ex¬ 
cept the third and amended fifth. 

11. Verdict and judgment. 

12. Motion of plaintiff to set aside verdict as to amended 
fifth plea, and the judgment thereon, and to enter judgment 
for plaintiff, (omitting sub-items (e) in items one and two, 
respectively, of said motion). 
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13. Order overruling said motion, Jan. 9, 1940. 

14. Memo, of notice of appeal by plaintiff January 29, 
1940 from judgment of December 20, 1939, made final by 
said order overruling said motion. Memo, of filing and 

approval of cost bond January 29, 1940. 

16 15. Assignments of error or points on appeal by 

plaintiff. 

16. This designation. 

GEO. E. SULLIVAN 

Attorney for plaintiff. 

February 10, 1940. 

Copy of foregoing designation and assignments of error 
or points on appeal mentioned therein acknowledged this 
10th dav of Februarv, 1940. 

SIMON, KOENIGSBERGER & YOUNG 
Attorneys for defendants. 


Assignment of Errors of Cross-Appellants. 

Filed February 17 1940 
* * * 

1. The Court erred in directing the jury to return a ver¬ 
dict against the defendants on the replications to the third 
plea. 

2. The Court erred in directing judgment against the de¬ 
fendants on the replications to the third plea. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendants. 


Statement of Points on Cross-Appeal. 

Filed February 17 1940 

* * * 

When several pleas are filed, and one or more of them is 
good and one of them is determined not to be good 
17 as a matter of law or not supported by the evidence, 
the correct procedure is to instruct the jury as to 
the applicable law; but it is not correct procedure to direct 
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a verdict or to enter a judgment against the defendant on 
such pleas, or on any replications thereto. 

SIMON, KOEXIGSBERGER & YOUNG 
LAWRENCE KOEXIGSBERGER 
Attorneys for Defendants. 


Cross-Appellant s’ Designation of Record on Appeal. 

Filed February 17 1940 

* * # 

The Clerk of the Court will kindly prepare record on 
cross-appeal in the above-entitled action, and will include 
therein the following, omitting all acknowledgments of ser¬ 
vice : 

1. Assignment of errors on cross-appeal. 

2. Statement of points on cross-appeal. 

This designation. 

SIMON, KOEXIGSBERGER & YOUNG 
1 LAWRENCE KOEXIGSBERGER 

Attorneys for Defendants. 

I herein* certifv that on the 16tli dav of Februarv, 1940, 
I served the foregoing cross-appellants' designation of rec¬ 
ord on appeal on George E. Sullivan, Esquire, attorney for 
plaintiff, by mailing a copy thereof to said attorney at his 
address, 226 Woodward Building, Washington, D. C. 

LAWRENCE KOEXIGSBERGER 
Attorney for Defendants. 


18 Additional Cross-Appellants’ Designation of 

Record on Appeal. 

Filed February 21 1940 

* * * 

The Clerk of the Court will kindly prepare additional 
record on cross-appeal in the above-entitled action, and will 
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include therein the following, omitting all acknowledgments 
of service: 

4. Joinder in issue on replications to third plea. 

5. This additional designation. 

SIMON, KOEXIGSBERGER & YOUNG 
LAWRENCE KOEXIGSBERGER 
Attorneys for Defendants. 


It) District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , $.$: 


I, C’harles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, herebv certify 
the foregoing pages numbered from 1 to IS, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 


made part of this transcript, in cause No. 88288 at Law, 


wherein Freeman Weiss is Plaintiff and The District Title 


Insurance Company, a corporation, et al., are Defendants, 
as the same remains upon the files and of record in said 


Court. 


IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 5tli day of March, 1940. 


C E STEWART, 
(Seal) Clerk. 


Endorsed on Cover: No. 7625 Weiss, Appellant, vs. 
The District Title Insurance Co. et al. No. 7626 The Dis¬ 
trict Title Insurance Co. et al., Appellants, vs. Weiss. 
United States Court of Appeals for the District of Co¬ 
lumbia. Filed Mar 7—1940 Joseph W. Stewart, Clerk. 
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Muitrb States Court of Apprala 
for tt|? Sistrirt of Columbia 


JANUARY TERM, 1940. 


No. 7625 


Freeman Weiss 


Appellant, 


vs. 

The District Title Insurance Company et al., 

Appellees. 


BRIEF FOR APPELLANT 


L JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the Dis¬ 
trict Court of the United States for the District ot 
Columbia entered December 20, 1939 (R. 6) in an 
action at law (assumpsit) instituted by appellant 
(as plaintiff) November 27, 1936 (R. 1) against de¬ 
fendants (appellees here) for money had and re¬ 
ceived as plaintiff’s agents in the amount of $2,072.71, 
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with interest from October 22, 1935 (R. 1-2). The 
judgment of said District Court was that the de¬ 
fendants go hence without day, be for nothing held 
and recover of plaintiff their costs of defense (R. 
6-7). Motion to set aside said judgment, and enter 
judgment for plaintiff on the record, was filed De¬ 
cember 29, 1939 (R. 7), and overruled January 9, 
1940 (R. S), followed by regular appeal by appellant 
January 29. 1940 (R. S). 

The lower Court had jurisdiction of said action 
under Title IS. Sections 43 and 44, Code D. C. (1929). 
This Court has appellate jurisdiction by virtue of 
Title IS, Section 26. Code D. C. (1929). 

II. STATEMENT OF CASE 

Plaintiff’s declaration averred the receipt by the 
defendant Title Companies “for and on account of 
the plaintiff ," on or shortly prior to October 22, 1935, 
of the sum of S4.000 from a certain loan on real 
estate which plaintiff had arranged with a certain 
building association, also disbursements by defend¬ 
ants aggregating SI.927.29 under directions of plain¬ 
tiff. and defendants’ failure and refusal to pay plain¬ 
tiff the remaining balance of $2.072.71, or any part 
thereof; wherefore the plaintiff craved judgment for 
said 82,072.71, with interest from said October 22, 
1935 (R. 1-2). 

Defendants filed no traverse of the averments as 
to their receipt of said moneys for and on account 
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of plaintiff but sought, by confession and avoidance 
pleas, to avoid payment of said remaining balance of 
S2.072.71 to plaintiff because defendant had made a 
check for said amount to plaintiff’s order, although 
never endorsed by plaintiff, but instead his signa¬ 
ture as payee forged by someone else. 

One of such pleas. No. 3. averred that defendants 
made payment by delivering to one Mitchell Quick 
a check in said amount drawn on the Hamilton Na¬ 
tional bank to the order of plaintiff, that plaintiff 
authorized and directed such delivery, that said 
Quick endorsed plaintiff’s name on said check, and 
that said bank paid said check (R. 2-3). The lower 
Court overruled plaintiff’s demurrer to said plea, 
which demurrer had assigned as ground lack of aver¬ 
ment of authorization to Quick to endorse plaintiff’s 
name (R. 3). 

Thereupon plaintiff filed two replications to said 
plea No. 3. one a general traverse or joinder in issue 
(R. o). and the other a special replication averring— 

“that plaintiff did not endorse, or authorize 
the endorsement of. his name upon the check 
referred to in said plea, and that what pur¬ 
ports to be plaintiff's endorsement or author¬ 
ized endorsement thereon is a forgery.” (R. 5). 

The jury's verdict, under direction of the lower Court, 
at the close of all the evidence, was “against defend¬ 
ants on both replications to the third plea” (R. 7), 
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thereby affirmatively establishing the forgery charged 
in plaintiff's second replication to said plea No. 3. 

All other pleas were withdrawn, except an amend¬ 
ed No. 5 (R. 3; 6), which amended No. 5 reiterated 
all averments in said overruled plea No. 3, with add¬ 
ed averments (1) that, after Quick's endorsement 
(really forging) of plaintiff's name, said Quick de¬ 
livered the check to Mitchell Quick, Inc., (2) that 
"said Corporation was then and there entitled to 
receive the proceeds of said check" under an alleged 
"certain agreement” between plaintiff and said Cor¬ 
poration to pay said money to said Corporation at 
such time as a certain house which said Corporation 
had agreed to erect for plaintiff "was under roof” 
and (3) that "at the time” of the delivery and cash¬ 
ing of said check said house was "under roof” (R. 
3-5). On the last day of the trial, the lower Court 
permitted defendants to modify the averment in said 
amended plea No. 5 to extend their claimed defense 
by averring that at the time said check was cashed 
"or shortly thereafter ’ said house was "under roof" 
(R. 5), the lower Court holding that these words 
"shortly thereafter” meant from October 22. 1935, 
when said check was cashed (on the forged endorse¬ 
ment). up to "the early part of December 1935'' 
— — nearly two months after the forged endorse¬ 
ment. The jury's verdict on said amended plea No. 
5, as thus further amended, was for defendants (R. 
6), followed by an immediate judgment entered 
against the plaintiff (R. 6-7). 
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Plaintiff filed a motion to set aside said judgment: 
(1) because the averments in said amended plea Xo. 
5 could not, if true, constitute a valid defense, but 
an attempted avoidance of defendants' plain obliga¬ 
tion to their own principal sought to be excused 
by independent contract between such principal 
and another, with the addition of the astonishing 
proposition that, without the principal's authority, 
an agent or fiduciary may pay over the principal's 
moneys to another, even ahead of any obligation of 
the principal himself, provided the obligation mature 
“shortly thereafter." and (2) because no lawful ver¬ 
dict in favor of defendants on said amended plea Xo. 
5 was possible, since one of its essential averments, 
to wit, that “plaintiff authorized and directed the 
said defendants so to deliver said check to the said 
Quick," was established as untrue by the verdict sus¬ 
taining the two replications to plea Xo. 3 (R. 7). 
Plaintiff's said motion also asked judgment in favor 
of plaintiff: (1) because, as matter of law said 
amended plea Xo. 5 was insufficient as a bar to plain¬ 
tiff's rights under his declaration, and (2) because, 
as matter of law, said amended plea X~o. 5 was itself 
disposed of by the directed verdict sustaining the 
replications to plea Xo. 3 (R. S). 

Plaintiff's appeal is based entirely upon error of 
law in not granting said motion upon the record. 

III. STATEMENT OF POINTS 

The points upon which appellant relies are: 
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1. The lower Court erred, as matter of law. in 
refusing to award judgment in favor of plaintiff on 
the pleadings. 

2. The lower Court erred, as matter of law, in 
refusing, upon the state of the pleadings, to set aside 
the verdict and judgment for defendants upon their 
amended fifth plea. 

3. The lower Court erred, as matter of law, in 
refusing to set aside the verdict and judgment on the 
amended fifth plea, upon the further ground that 
such verdict is inconsistent with the distinct find¬ 
ings upon the replications to the third plea. (R. 9-10). 

IV. SUMMARY OF ARGUMENT 

(a) It is well settled that no acquittance of an obligation 

results from a check when the endorsement of the 
payee's name on the back thereof is a forgery. 

(b) The undiluted faithfulness and loyalty required of an 

agent or trustee precludes his attempted intrusion 
of a claim by a stranger against his principal. 

(c) The appellate tribunal has power to direct entry of 

the kind of judgment warranted by the state of 
the record. 


V. ARGUMENT 

T’nis appeal involves a decision below which, if 
permitted to stand, will constitute, in effect, an invi¬ 
tation to agents or trustees to take liberties with duty. 



and aid strangers as against their own principal, in¬ 
stead of giving to their principal undiluted faith¬ 
fulness and lovalty. 

Instead of making actual payment to their prin¬ 
cipal of the remaining balance due him, 82.072.71, 
the appellees have persistently sought to avoid such 
payment to such principal because of a check drawn 
by appellees to the principal's order but upon which 
the principal's endorsement had been forged, rather 
than looking to the forger and those who honored the 
forged signature to make good on their liability. 

(a) It is well settled that no acquittance of an obligation 

results from a check when the endorsement of the 
payee's name on the back thereof is a forgery. 

The Negotiable Instruments Law makes this mani¬ 
fest. Title 22, Section 24, Code D. C. (1929). The 
decided cases are likewise clear and emphatic upon 
this point. National Bank of the Republic v. 
Millard, 10 Wall. (U. S.) 152, 19 L. ed. S97. First 
National Bank v. Whitman, 94 U. S. 343, 24 L. ed. 
229. City Barik v. Hamilton National Bank, 10S F. 
2d 5SS, decided December 11. 1939 bv this Honor- 
able Court, not yet carried in its published reports. 

(b) The undiluted faithfulness and loyalty required of an 

agent or trustee precludes his attempted intrusion 
of a claim by a stranger against his principal. 

This salutary and necessary rule is emphatically 
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declared by the Supreme Court of the United States 
in Union Pacific R. Co. v. Durant. 95 U. S. 57G. 2-1 
L. ed. 391. the Supreme Court saying: 

“The appellee cannot claim adversely to 
those for whom he acquired and holds prop¬ 
erty. The rights of others, if such rights do 
exist, do not concern him. He cannot vicari¬ 
ously assert them." (p. 579.) 

The Supreme Court added: 

“The position assumed by the trustee in this 
case is not unlike that of one who, having de¬ 
prived the owner of the possession of his prop¬ 
erty. when called to account civillv or crim- 
inally. should insist that the owner's title was 

fatallv tainted with fraud, and that hence the 
* 

offender had the right to ‘take and earn* away; 
and keep and enjoy, the property himself with 
impunity." (p. 579.) 

In the case at bar. appellees’ officious attempt to 
uphold the claim of a forger against their own prin¬ 
cipal emphasizes the necessity of the salutary rule 
declared by the Supreme Court. If they can be per¬ 
mitted to aid such a forger in getting, or keeping, a 
payment of the principal’s money without the prin¬ 
cipal’s consent, and even ahead of the time when 
the forger was entitled to payment, is there not an 
obviously illegal and involuntary deprivation of the 
rights of the principal, with additional serious con- 
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sequences when such forger-builder commits other 
breaches of the building contract in the interim be¬ 
fore the time for such particular payment? Had the 
forger sued appellant, appellant could have protect¬ 
ed all his rights. Where do agents derive any such 
intrusive power to sacrifice or destroy the ordinary 
protective rights of their principal concerning a mat¬ 
ter not even entrusted to such agents? An agent's 
accounting is imperatively required to be both simple 
and prompt, and not confused with any claimed 
rights of others against the principal. Appellees' in¬ 
trusive attempt, instead of being sanctioned by the 
lower Court, should have been rebuked as one which 
“strongly offends the moral sense of the judicial 
mind.” Union Pacific R. Co. v. Durant, supra. 

(c) The appellate tribunal has power to direct entry of 
the kind of judgment warranted by the state of 
the record. 

This is always tru. where, as here, the question 
has been duly preserved by a motion for judgment 
notwithstanding the verdict. Reliance Life Ins. Co. 
v. Burgess, 112 F. 2d 234. 
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CONCLUSION 

It is respectfully submitted that the judgment 
below should be ordered set aside, with directions to 
enter judgment for appellant as claimed in the 
declaration. 

Respectfully submitted, 

George E. Sullivan. 

Attorney for Appellant. 
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BRIEF FOR CROSS-APPELLEE 


I. STATEMENT OF CASE 

The cross-appeal involved in this Case No. 7626 is 
difficult to comprehend. Cross-appellants (defend¬ 
ants below) seek to review and set aside so much of 
the verdict below as constituted a directed verdict 
sustaining both replications to cross-appellants' third 
plea (R. 11). One replication consisted of a joiner 
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in issue upon said third plea (R. 5). and the other 
averred forged endorsement of the check set up in 
said plea (R. o). The directed verdict, accordingly, 
established both the falsitv of the matter averred in 
said plea and the truth of the matter averred in said 
special replication. 

Cross-appellants do not claim lack of evidence sup¬ 
porting such directed verdict, nor do they bring up 
the evidence for review. The point raised by them 
is merely that it was erroneous for the Court below 
to direct a verdict on a replication, no matter what 
the evidence, because counsel for cross-appellants 
have not been able to find a single case in which there 
has been a directed verdict on a replication, contra¬ 
distinguished from one on a particular count in a 
complaint or on a particular plea. Their counsel 
have apparently overlooked Federal Civil Procedure 
Rule 49 expressly permitting “Special Verdicts and 
Interrogatories.” 

II. SUMMARY OF ARGUMENT 

(a) Federal Civil Procedure Rule 49 expressly 
permits “Special Verdicts and Interrogatories/’ 

(b) No directed verdict upon a material and per¬ 
tinent issue can be reviewed on appeal unless the 
record contains all the evidence. 

(c) The cross-appeal should be dismissed as 
plainly frivolous. 
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III. ARGUMENT 

The aforesaid points are so obviously sound and 
irrefutable that it would be a needless imposition 
upon the Court to tender further argument beyond 
such summary, which the Court is asked to accept 
as full and sufficient argument by this cross-appellee. 

Respectfully submitted, 

George E. Sullivax, 
Attorney for Cross-Appellee. 


